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Background
• Practiced law since 1974.
• Licensed Psychologist since 1989.
• Disabled adults under the Workers
Compensation system with Miller & Folse
1975-1995. Emphasis on psychiatric cases.
• State and Federal litigation.
• 1995 to 2005, sole practitioner, consulting, and
special education advocacy.
• DISCLAIMER: Educational Purposes Only!
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Integrated Services for Children and
Families
• The creation of this program
was inspired by the APA
publication “Integrated
Services for Children and
Families: Opportunities for
Psychological Practice”
Edited by Robert J. Illback,
Carolyn T. Cobb, and
Herbert M. Joseph.
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“WIFM”
• What is in it for me? Motivation to learn
more about serving children.
• Many psychologist limit their work to only those
areas where “insurance pays” erroneously
thinking that without insurance they will
never build a practice that pays.
• Consider the areas of practice I suggest in this workshop as opportunities
to practice in areas others ignore (little professional competition).
• Attorneys can be involved in non-adversarial, or adversarial advocacy or
both.
• Psychologists can serve as non-adversarial advocates, or Independent
Educational Evaluators (IEE), Educational Therapists or all of the above.
• Parents can perform all or part of the advocacy process and save money
by utilizing unbundled services.
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Course Overview
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Bundled vs Unbundled
Professional Services
• The concept of unbundled legal services originated
in the world of family law mediators.
• Instead of hiring an attorney with the task of doing
“everything” (bundled), the parties to a divorce would
attempt to resolve part of their case themselves (i.e.
removing negotiations from the scope of work of the attorney) and use the
attorney to do components of the case (unbundled) such as prepare
settlement
l
agreements, or just
j litigate
li i
unresolved
l d issues.
i
• You can hire a psychologist to do a complete evaluation (bundled) or to
just answer a referral question (unbundled)
• The parents in this course are being taught how to perform advocacy
services themselves. Indeed, some will go on to become professional lay
advocates for other parents. Their skills will compliment unbundled
providers of services.
• This model of service is not for everyone. It is an option. Some
professionals do not like to work that way, and neither do some
parents.
• This course will show places where unbundled services will work
6

2

Sizing and Solving the
Problem
• Special Needs Children are about
10-12% of school populations.
• This translates to 65,000 children in Los Angeles
Unified School District, 16,000 in Ventura County,
and 850,000 statewide.
• The three Federal Acts that may apply are the
Individuals with Disabilities Education Act or IDEA
(now known as the Individuals with Disabilities
Education Improvement Act of 2004 or IDEIA),
Section 504 of the Rehabilitation Act of 1973, and
The Americans with Disabilities Act (ADA), enacted
in 1990
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Our Disability Community
• Just about every disability
classification has an organization.
• The Autism Society of America
has chapters in many local communities.
– http://www.autism-society.org

• CHADD – Children and Adults with Attention Deficit
Hyperactivity Disorder.
– http://www.chadd.org/

• The International Dyslexia Association.
– http://www.interdys.org/

To name just a few. Parents and professionals can network and
learn. It is highly recommended that you join one or more.
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COPAA

http://www.copaa.org/
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CAPCA

http://capcaweb.net
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3 Federal Acts
In order to understand the legal rights of a
child with a disabling disorder, it is necessary
to understand the appropriate provisions of three topics of
Federal law, and then the appropriate state law for the
jurisdiction where the child resides. The three Federal Acts that
may apply are
1. The Individuals with Disabilities Education Act or IDEA (now
known as the Individuals with Disabilities Education
Improvement Act of 2004 or IDEIA),
2. Section 504 of the Rehabilitation Act of 1973, and
3. The Americans with Disabilities Act (ADA), enacted in 1990.
These three Federal Acts supersede state law and provide
substantial layers of benefits and rights for children and adults
who are defined as eligible for the protection and services 11
announced by the particular Acts.

IDEA (IDEIA) is the Most
Important
• The Individuals with Disabilities Education
Improvement Act of 2004 is the most
important of the three Federal Acts. It is still referred to
under the older acronym IDEA.
• IDEA is intended to ensure that all children with disabilities
pp p
ppublic education that
have available to them a free appropriate
emphasizes special education and related services designed to
meet their unique needs and prepare them for employment and
independent living.
• The Act is to be reauthorized every five years. The last was by
then President Bush on December 3, 2004, and it took effect
on July 1, 2005. The new regulations implementing IDEIA
were enacted August 2, 2006.
• The Next re-authorization will take effect under the Obama
Administration, probably in 2009
12
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Section 504 of the
Rehabilitation Act
• Section 504 of the Rehabilitation Act of 1973
is broader in scope than the IDEA which
applies only to the thirteen enumerated disabilities.
• Section 504 applies to any person who (1) has a physical or
mental impairment that substantially limits one or more
j life activities,, ((2)) has a record of such an impairment,
p
,
major
or (3) is regarded as having such an impairment. Major life
activities include walking, seeing, hearing, speaking,
breathing, learning, working, caring for oneself, and
performing manual tasks.
• Whenever there is doubt that IDEA will apply to a
situation, Section 504 may grant benefit entitlement.
Section 504 provides that eligible children be provided a free
and appropriate public education. Regulations have been
adopted that implement the provisions of section 504
Nationwide.
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Implementation by
Each State
• Each state has enacted law
presumably implementing
these federal laws, and regulations.
pp as ppart of the
• The California pprovisions appear
Education and Government Codes.
• The California Department of Education has
authored regulations that are part of the
California Administrative code that
presumably implements the Education Code.
14

About “The LAW”,
• We have a system of justice
based upon the common law
system of justice.
• Stare Decisis is a doctrine that means a decision in a
higher
g
court is binding
g on all lower courts.
• This combines with a system that enacts statutes and
regulations.
• Both together are “The LAW”.
• You cannot pass a law or regulation that is not in
some way ambiguous.
• Burglary Example.
15
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Example of the law of Burglary
• Breaking and
entering the
dwellingg house of
another, in the
nighttime with the
intent to commit a
felony therein.
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Thus the Special Education Law
May be Combinations of…
• Legislative Statues. This is
predominantly contained in the
California Evidence Code, with
some minor exceptions.
• The Statutes are implemented by
Regulations promulgated by the
Department of Education. A
Regulation is “law”.
• The Statutes and Regulations are
interpreted by case authority.
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Stare Decisis and “Controlling Law”
• The principle of stare decisis is a rule
that a decision made by a higher court
is binding precedent (also known as
mandatory authority) which a lower
court cannot overturn.
overturn
• OAH Hearing Officers decide the
case. Their written opinions are
“persuasive but not controlling law.
• The hierarchy is Federal District trial
courts, The 9th Circuit Court of
Appeals Board, the U. S Supreme
Court.

18
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Federal Districts, We Are In 9th

Alaska, Arizona, California, Hawaii, Idaho, Nevada, Oregon, Washington,
Guam, and Northern Mariana Islands
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Where Do You Find Federal Law?

http://idea.ed.gov/
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Where Do You Find State Law?

http://www.cde.ca.gov/sp/se/ds/

21
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www.lrp.com and IDELR
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Sources of “The SpEd
Law”
1.

The federal Individuals with Disabilities
Education Improvement Act of 2004
2. The federal regulations implementing this
Act - published 8-2-2006 .
3. Section 504 of the federal Rehabilitation Act of 1973
4.
4 The federal regulations implementing this Act
5. The federal Family Educational and Privacy Rights Act
6. The federal regulations implementing this Act
7. The California Government Code
8. The California Education Code
9. The California Administrative Regulations implementing the
Education Code
10. Federal and State Court cases that interpret any provisions of
the above statutes.
23

Glossary and Acronyms
• As with most systems, special
education has peculiar acronyms
and verbiage which will be an impediment to
understanding what is being discussed. The
following list is a good start at understanding this
language.
• 504 or 504 Plan. A section of the Rehabilitation Act
of 1973 under which students who do not qualify for
special education are able to obtain some services.
24
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Glossary and Acronyms
• AB-3632 - A set of laws passed in California
that provides for an interagency responsibility
for psychological services required for special
education students to be provided by the County
Department of Mental Health. When a student needs
psychological services beyond the scope of a local school
counselor, the IEP team makes an AAB-3632" referral to
County Mental Health.
• Accommodations - Techniques and materials that allow
individuals with disabilities to complete school or work tasks
with greater ease and effectiveness. Examples include
spellcheckers, tape recorders, and expanded time for completing
assignments.
25

Glossary and Acronyms
• Child Find – The obligation imposed by both IDEA
and Section 504 that requires schools to seek
out and find all children who are eligible for services.
• Due Process - A system of formal proceedings
regularly implemented in accordance with established rules
p
and pprinciples.
• ESY - Extended School Year. Special programs for children
whose learning regression is extreme after long breaks in the
school year.
• FAPE - Free and Appropriate Public Education A planned
individualized program of education and special services,
provided without cost to the family and based on a child's own
needs and allows the child to make individual progress.
26

Glossary and Acronyms
• HQT – A new aspect of IDEIA 2004, there is
now a requirement for Highly Qualified
Teachers to teach special education children.
• IEE - Independent Educational Evaluation. If the parents
disagree with the evaluation performed by the school, they
can, under
d some circumstances
i
obtain
b i an Independent
I d
d
Educational Evaluation at public expense.
• IEP - Individualized Education Program. A legally required
program requiring parent participation to meet the unique
needs of students who have been identified through a
multifactored evaluation to be eligible for special education
services.
27
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Glossary and Acronyms
• LEA -Local Education Agency. Typically the school district
you are dealing with.
• LRE - Least Restrictive Environment. The
setting in which federal law requires that the
needs of each special education student be met.
S d
Students
are to bbe removed
d ffrom the
h regular
l
classroom only when they are not successful at
their level with supplemental aids and services. Depending on
the child's individual needs, his LRE can be as restrictive as a
self-contained classroom or resource center or as nonrestrictive
as a general education classroom for the entire school day. A
continuum of alternate placements must be available.
28

Glossary and Acronyms
• Resource Program - A program model in which a student with a disability
is in a regular classroom for most of each day, but also receives regularly
scheduled individual services in a specialized resource classroom. under the
supervision of a resource specialist.
• RTI Response to Intervention, In an RTI process, students who show signs
of learning difficulties are provided with a series of increasingly intensive,
individualized instructional or behavioral interventions. These kinds of
i
interventions
i
are designed
d i d andd delivered
d li
d by
b generall education
d
i staff
ff in
i
collaboration with other experts such as special educators and school
psychologists and are based on reliable research. This type of intervention
process includes systematic monitoring of the student’s progress. Students
who do not show improvement, or “responsiveness,” to this series of
interventions are considered to be “at risk” for learning disabilities and
possibly in need of special education services in order to receive
educational benefit from instruction.
• SDC - Special Day Class.
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Glossary and Acronyms
• SELPA: Special Education Local Plan Area
• SI - Sensory Integration. Sensory Integration is commonly referred to as a
therapeutic technique initially developed by A. Jean Ayres, Ph.D., OTR to
treat Sensory Integration Dysfunction, (SID). Sensory Integration is a
neurological process involving analysis, synthesis, and organization of
sensory stimulatory input. SID results as a breakdown in the nervous
system's ability to unify and organize the sensory input. Some symptoms of
SID are: balance
b l
andd equilibrium
ilib i problems,
bl
delays
d l
in
i language
l
development, hyper or hyposensitivity to touch, movement, sight, or sound,
and poor organizational or motor planning ability.
• "Stay Put" Rule/ A Stay Put Order - The state of pendency that affects an
exceptional child whose parent(s) or guardian(s) start "due process"
procedures by requesting a pre-hearing conference or a hearing. During
that time, until matters get settled, the pupil's placement is considered to be
pending; that is, as far as his or school placement goes, the pupil
temporarily "stays put."

30
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IDEA – Individuals with
Disabilities Education Act
• This is the most important of the three Federal Acts.
• In general IDEA is intended to ensure that all children with
disabilities have available to them a free appropriate public
education that emphasizes special education and related
services designed to meet their unique needs and prepare them
p y
and independent
p
living.
g
for employment
• Despite claims by states that they are “forced” to comply with
IDEA, the federal government has no constitutional
authority to control how states educate their children
unless states “consent” to federal mandates by accepting
federal funds. All states who receive federal funds are required
to comply with the IDEIA. Thus states have in effect agreed
to comply with IDEIA by taking federal money. Any state
that believes they are getting a raw deal should just say “no” to
leave federal funds behind.
31

Brief History of IDEA
• Despite compulsory education laws that had been
in place nationwide since 1918 many children with disabilities
were routinely excluded from public schools and many
remained at home or were institutionalized.
• In 1975, Congress passed the Education for All Handicapped
Children
Child
Act,
A better
b
known
k
at the
h time
i as Public
P bli Law
L 94-142
94 142
which was landmark legislation.
• The law was renamed the Individuals with Disabilities
Education Act (IDEA) in 1990 and spawned the delivery of
services to over six and a half million students and 200,000
pre-schoolers previously denied access to an appropriate
education.
32

Early Amendments
• P. L. 98-199, The Education of the Handicapped Act
Amendments of 1983. Reauthorized the discretionary
programs, established services to facilitate school to work
transition through research and demonstration projects;
established parent training and information centers; and provided funding for
demonstration projects and research in early intervention and early childhood
special education.
• P. L. 99-457, The
h Education
d
i off the
h Handicapped
di
d Act Amendments
d
off 1986.
Mandated services for preschoolers and established the Part H program to
assist states in the development of a comprehensive, multidisciplinary, and
statewide system of early intervention services for infants.
• P. L. 101-476, The Education of the Handicapped Act Amendments of 1990.
Renamed the law the Individuals with Disabilities Education Act. It reauthorized
and expanded the discretionary programs, mandated transition services, defined
assistive technology devices and services, and added autism and traumatic
brain injury to the list of categories of children and youth eligible for special
education and related services.
• P. L. 102-119, The Individuals with Disabilities Education Act Amendments of
1992. Primarily addressed the Part H (Infants and Toddlers with Disabilities)
33
Program.
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Bill Clinton 1997
Amendments
• Strengthening the role of parents;
• Ensuring access to the general curriculum;
• Focusing on teaching and learning while
reducing unnecessary paper work requirements;
• Assisting educational agencies in addressing the costs of
improving special education and related services to children
with disabilities;
• Giving increased attention to racial, ethnic, and linguistic
diversity to prevent inappropriate identification and
mislabeling;
• Ensuring schools are safe and conducive to learning; and
• Encouraging parents and educators to work out their
differences by using non adversarial means.
34

George Bush 2004
Amendments
• H.R.1, also known as the No Child Left
Behind Act of 2001 calls for all students,
including students with disabilities, to
be proficient in math and reading by the year 2014.
• The SpEd standard becomes scientifically based methods of
instruction
i
i by
b highly
hi hl qualified
lifi d teachers
h certified
ifi d in
i special
i l
education.
• Some discipline protection was lost, (stay put rights).
• Procedural safeguards limited “blindsiding” schools in
litigation by requiring clear difficult-to-amend pleadings and a
following resolution session at the school to see if they can
meet the complaints.
35

IDEA – 6 Important
Rights
Guarantees these six important rights :
1. A free and appropriate education
(FAPE) for all children with handicaps;
2. To be educated in the least restrictive environment (LRE);
3. An individualized education program (IEP) prepared by a
team which includes the parents;
4. To be provided necessary related services to benefit from an
education (DIS);
5. Assessment procedures to be used to determine student's
abilities and educational requirements ;
6. Due process and complaint procedures to ensure student's
rights are met.
36
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Full Funding Problem
• The federal government pays about
17 percent of special education costs,
when the original funding goal was set at 40 percent
back when the nation's special education law was
passed in 1975.
1975 The balance is paid by the states.
states
• Total national SpEd costs over $50 billion.
• California pays a fixed amount to a school district no
matter what the school is required to provide with the
exception of “low incidence disabilities”.
• The fixed amount is based upon total ADA (Average
Daily Attendance for all children) without
consideration of how many of them are receiving 37
services.

Getting Started -Child Find Obligation
(NOT Child Hide)
• It is not a requirement that parents specifically ask
for special education services.
• The federal IDEA and regulations and state rules for
special education both require that the local public
education agency to locate and identify all students with
disabilities,
disabilities including non
non-public
public school children,
children residing
within the district’s jurisdiction.
• This obligation is known as Child Find. Sec. 34 CFR 300.111
• Failure of a school district to carry out this obligation is a
violation of IDEA.
• Thus, if it is apparent that a child should have been identified
earlier than when a parent makes a formal request, it could be
a basis for legal action to recover “compensatory education”
to pay the student back for the services that were missed
38

It all Starts with An
Evaluation
• I start by asking the school to conduct
and assessment
• Schools may try and talk parents out
of an assessment or may refuse to evaluate.
• It is mandatory that the school assess the child
upon request of the parent alone.
• 34 CFR 300.301 “(b) Request for initial evaluation.
Consistent with the consent requirements in Sec.
300.300, either a parent of a child or a public
agency may initiate a request for an initial
evaluation to determine if the child is a child with a
disability.”
39
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The California Student
Study Team (SST)
• NOTE: In California they start
with a Student Study Team (SST)
meeting, and based upon the outcome of this meeting
claim that “we do not think the child is eligible and that
an evaluation is warranted
warranted”. The section below from
IDEA 2004 seems to suggest this is not appropriate
• 20 U.S.C. 1414 (E) RULE OF CONSTRUCTION.-The screening of a student by a teacher or specialist to
determine appropriate instructional strategies for
curriculum implementation shall not be considered to
be an evaluation for eligibility for special education
and related services.
40

Must Obtain Informed Consent

41

Enforcement Compliance Complaint
• We will discuss this in greater detail
on the third day, but each state must insure that all
local educational agencies (LEA) comply with
federal mandates.
• If there is no dispute
p as to facts, yyou can file a
compliance complaint with the CDE.
• In this case you would simply say “I asked for an
evaluation see my letter….. and they will not do it”.
• If done by an attorney, an attorney fee will be
available if they are successful. Lucht v. Molalla
River School District, 57 F.Supp. 2d 1060 (D. Ore.
1999).
42
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Evaluation Timeline
EC 56043
• Parent (or teacher) makes
written request for evaluation.
• School has 15 days to provide
the parent with an Assessment Plan
• The
Th parent has
h at least
l
15 days
d
to return the
h signed
i d
assessment plan.
• The school then has 60 days not counting days when
school is not in session to complete the evaluation
and to call an IEP Team meeting to discuss the
results.
43

Differences Between Federal
and State Definitions
• The federal definition of a “child with
a disability” is not exactly what you
will read in the state regulations at 5 CCR 3030.
• The child has the benefit of either law or definition
depending on which provides the greater protection.
protection
• Evaluators and Attorneys should carefully read
and parse the language of both federal regulations
at 34 CFR 300.8 (a) and state regulations at 5
CCR 3030 and note how one or both apply to the
child.
44

Eligibility – A Child
With a Disability
• 34 CFR 300.8 (a)(1) Child with a
disability means a child evaluated in
accordance with Sec. Sec. 300.304 through
300.311 as having mental retardation, a hearing impairment
(including deafness), a speech or language impairment, a
visual impairment (including blindness),
blindness) a serious emotional
disturbance (referred to in this part as "emotional
disturbance"), an orthopedic impairment, autism, traumatic
brain injury, an other health impairment, a specific learning
disability, deaf-blindness, or multiple disabilities,
• …and who, by reason thereof, needs special education and
related services.
45
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Need for a Related Service is Not
Enough (Except Maybe in Calif.)
• 34 CFR 300.8 (a)((2) (i) Subject to paragraph (a)(2)(ii) of this
section, if it is determined, through an appropriate evaluation
under Sec. Sec. 300.304 through 300.311, that a child has one
of the disabilities identified in paragraph (a)(1) of this
section, but only needs a related service and not special
education, the child is not a child with a disability under this
part.
• (ii) If, consistent with Sec. 300.39(a)(2), the related service
required by the child is considered special education rather
than a related service under State standards, the child would
be determined to be a child with a disability under
paragraph (a)(1) of this section
– California eligibility regulation (5 CCR 3030) seems to meet this
exception by allowing eligibility if you need any service included in
E.C. 56361 which in turn lists any DIS service.
46

PreSchool Children
• 34 CFR 300.8(b) Children aged three through
nine experiencing developmental delays. Child
with a disability for children aged three through
nine (or any subset of that age range, including ages three
through five), may, subject to the conditions described in Sec.
300.111(b), include a child-• (1) Who is experiencing developmental delays, as defined by
the State and as measured by appropriate diagnostic
instruments and procedures, in one or more of the following
areas: physical development, cognitive development,
communication development, social or emotional
development, or adaptive development; and
• (2) Who, by reason thereof, needs special education and
related services.
47

Thirteen Categories of Eligibility
To be eligible there must be a “child with a disability” limited to the following.
•
*Autism
•
Deaf-Blindness
•
Deafness
•
*Emotional Disturbance
•
Hearing Impairment
•
Mental retardation
•
Multiple disabilities
•
Orthopedic Impairment
•
*Other Health Impairment
•
*Specific Learning Disability
•
Speech and Language Impairment
•
Traumatic Brain Injury
•
Visual Impairment
And by reason thereof the need for specially designed instruction
* Categories most likely to involve litigation
48
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1) Autism
• NOTE: the Federal definition of autism is not the same as the clinical
definition of autism that is listed in DSM-IV or other clinical criteria.
The federal definition is the only standard that must be met word for
word.
• 34 CFR 300.8 (c)(1)(i) Autism means a developmental disability
significantly affecting verbal and nonverbal communication and social
interaction, generally evident before age three, that adversely affects a
child's educational performance. Other
h characteristics
h
i i often
f associated
i d
with autism are engagement in repetitive activities and stereotyped
movements, resistance to environmental change or change in daily routines,
and unusual responses to sensory experiences.
• (ii) Autism does not apply if a child's educational performance is adversely
affected primarily because the child has an emotional disturbance, as
defined in paragraph (c)(4) of this section.
• (iii) A child who manifests the characteristics of autism after age three
could be identified as having autism if the criteria in paragraph (c)(1)(i) of
this section are satisfied.
49

State Regulation Definition..
– 5 CCR 3030 (g) A pupil exhibits any combination of the
following autistic-like behaviors, to include but not limited
to:
(1) An inability to use oral language for appropriate
communication.
(2) A history of extreme withdrawal or relating to people
i
inappropriately
i l andd continued
i d impairment
i
i
in
i social
i l
interaction from infancy through early childhood.
(3) An obsession to maintain sameness.
(4) Extreme preoccupation with objects or inappropriate
use of objects or both.
(5) Extreme resistance to controls.
(6) Displays peculiar motoric mannerisms and motility
patterns.
(7) Self-stimulating, ritualistic behavior.
50

4) Emotional Disturbance
• 34 CFR 300.8 (c)(4)(i) Emotional disturbance means a condition
exhibiting one or more of the following characteristics over a long period
of time and to a marked degree that adversely affects a child's
educational performance:
– (A) An inability to learn that cannot be explained by intellectual, sensory, or
health factors.
– (B) An inability to build or maintain satisfactory interpersonal relationships
with
ith peers andd teachers.
t h
– (C) Inappropriate types of behavior or feelings under normal circumstances.
– (D) A general pervasive mood of unhappiness or depression.
– (E) A tendency to develop physical symptoms or fears associated with personal
or school problems.

• (ii) Emotional disturbance includes schizophrenia. The term does not
apply to children who are socially maladjusted, unless it is determined
that they have an emotional disturbance under paragraph (c)(4)(i) of this
section.

51
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9) Other Health Impaired and ADD
• 34 CFR 300.8 (c)(9) Other health impairment
means having limited strength, vitality, or alertness,
including a heightened alertness to environmental
stimuli, that results in limited alertness with respect to
the educational environment,
environment that
that-• (i) Is due to chronic or acute health problems such as
asthma, attention deficit disorder or attention deficit
hyperactivity disorder, diabetes, epilepsy, a heart
condition, hemophilia, lead poisoning, leukemia,
nephritis, rheumatic fever, sickle cell anemia, and
Tourette syndrome; and
• (ii) Adversely affects a child's educational
52
performance.

10) Specific Learning Disability SLD
• 34 CFR 300.8 (c)(10) Specific learning disability.
• (i) General. Specific learning disability means a disorder in
one or more of the basic psychological processes involved in
understanding or in using language, spoken or written, that
may manifest itself in the imperfect ability to listen, think,
speak, read, write, spell, or to do mathematical
calculations, including conditions such as perceptual
disabilities, brain injury, minimal brain dysfunction, dyslexia,
and developmental aphasia.
• (ii) Disorders not included. Specific learning disability does
not include learning problems that are primarily the result of
visual, hearing, or motor disabilities, of mental retardation, of
emotional disturbance, or of environmental, cultural, or
economic disadvantage.
53

5 CCR 3030 – California Additional
Eligibility Criteria
• The California Code of Regulations section
3030 provides additional definitional terms for
each of the 13 categories.
g g is not the same as the federal
• The language
definition.
• In the event of a conflict the law that provides
“the greatest protection for the child” prevails.
• In difficult situations make sure you examine
both regulations.
54
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Where Does Asperger
Fit In?
• Autism is a “spectrum disorder”.
• There are low functioning at one end that have
undeniable signs and symptoms and high functioning
at the high end that are difficult to detect. The high
end of the spectrum is often misdiagnosed.
• Asperger Disorder is considered by some experts to be at the
high end of the autistic spectrum.
• The key difference is that with Asperger there appears to be
“normal” language development in preschool years.
• However subtle language impairment exists in the area of
pragmatic communication. This often becomes evident in terms
of social functioning during elementary school, in the 3rd, 4th and
5th grades when social demands increase.
55

Problems with Qualifying
Children with Asperger
• You will have a hard time showing a
developmental disability significantly affecting
verbal and nonverbal communication unless you
carefully look at pragmatic communication.
• Many of them are highly intelligent, and you
g “adverse impact
p on
will have pproblems showing
educational performance” since they will have good grades.
• Often you can qualify them as Emotionally Disturbed because
of the social dysfunction or co-morbid depression or anxiety.
– (B) An inability to build or maintain satisfactory interpersonal
relationships with peers and teachers
– (D) A general pervasive mood of unhappiness or depression.
– (E) A tendency to develop physical symptoms or fears associated with
personal or school problems
56

DSM-IV Asperger Criteria
• A. Qualitative impairment in social interaction,
as manifested by at least two of the following:
• 1) marked impairment in the use of multiple
nonverbal behaviours such as eye-to-eye gaze,
facial expression, body postures, and gestures to regulate
sociall interaction;
• 2) failure to develop peer relationships appropriate to
developmental level;
• 3) a lack of spontaneous seeking to share enjoyment, interests
or achievements with other people (eg: by a lack of showing,
bringing, or pointing out objects of interest to other people);
• 4) lack of social or emotional reciprocity.
57
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5 CCR 3030 Example of California
Definitions for Eligibility
. A pupil shall qualify as an individual with exceptional needs…if the
results of the assessment …demonstrate that the degree of the pupil's
impairment as described in Section 3030 (a through j) requires special
education in one or more of the program options authorized by Section
56361 of the Education Code
(g) A pupil exhibits any combination of the following autistic-like
behaviors, to include but not limited to:
(1) An inability to use oral language for appropriate communication.
(2) A history of extreme withdrawal or relating to people inappropriately and
continued impairment in social interaction from infancy through early
childhood.
(3) An obsession to maintain sameness.
(4) Extreme preoccupation with objects or inappropriate use of objects or both.
(5) Extreme resistance to controls.
(6) Displays peculiar motoric mannerisms and motility patterns.
(7) Self-stimulating, ritualistic behavior.
58

Liberal Construction Mandate
Education Code §2.
• “The code establishes the law of this state respecting
the subjects to which it relates, and its provisions
and all proceedings under it are to be liberally
construed with a view to effect its objects and to
construed,
promote justice.”
• To my knowledge no one has ever argued this. It
equates to Labor Code § 3202 which has a profound
effect on the implementation of workers’
compensation law, and a well developed set of cases
discussing what “liberal construction” means.
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Asperger and Emotional Disturbance,
(4) Emotional disturbance is defined as follows:
• (i) The term means a condition exhibiting one or more of the
following characteristics over a long period of time and to a
marked degree that adversely affects a child's educational
performance: (A) An inability to learn that cannot be explained
by
y intellectual,, sensory,
y, or health factors. ((B)) An inability
y to
build or maintain satisfactory interpersonal relationships
with peers and teachers. (C) Inappropriate types of
behavior or feelings under normal circumstances. (D) A
general pervasive mood of unhappiness or depression. (E) A
tendency to develop physical symptoms or fears associated
with personal or school problems. (ii) The term includes
schizophrenia. The term does not apply to children who are
socially maladjusted, unless it is determined that they have an
emotional disturbance.
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SLD And “Point
Spread”
• Prior to 2004 the definition of a
Learning Disability required the
showing of a “severe discrepancy” between
learning and disability.
• This was implemented in California by the “Point
Spread” method of determining how much
difference there was between an IQ score and an
academic area.
• There was a requirement that there be more than
18.5 points discrepancy.
• See definition in 5 CCR 3030 on page 26
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LD Example
• IQ was measured to be 105. Subtracting 18.5 points
from this would produce 86.5
• A standard score in an academic area that was lower
than 86.5 would meet the definition of “substantial
discrepancy”.
p y
• Variations on this method used verbal or performance
IQ which ever was higher instead of full IQ arguing
that perhaps the lower were impaired by the
disability.
• Another variation is to drill down inside an academic
area, and if sub-components of that area were less
than 86.5 there was a substantial discrepancy.
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You also had to show a processing
disorder…..
• “a disorder in one or more of the basic
psychological processes involved in understanding
or in using language, spoken or written, that may
manifest itself in the imperfect ability to listen,
think, speak, read, write, spell, or to do
mathematical
th
ti l calculations,
l l ti
i l di conditions
including
diti
such as perceptual disabilities, brain injury, minimal
brain dysfunction, dyslexia, and developmental
aphasia”
• Attention, visual motor or auditory processing
deficits would commonly be used to meet this
criteria.
63
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Point Spread No Longer Needed
• In 2004, the new sped law stated..
• 34 CFR Sec. 300.307
a) General. A State must adopt, consistent with Sec. 300.309, criteria for
determining whether a child has a specific learning disability as defined in
Sec. 300.8(c)(10). In addition, the criteria adopted by the State-– (1) Must not require the use of a severe discrepancy between
y and achievement for determining
g whether a child
intellectual ability
has a specific learning disability, as defined in Sec. 300.8(c)(10);
– (2) Must permit the use of a process based on the child's response to
scientific, research-based intervention; and
– (3) May permit the use of other alternative research-based procedures
for determining whether a child has a specific learning disability, as
defined in Sec. 300.8(c)(10).
• (b) Consistency with State criteria. A public agency must use the State
criteria adopted pursuant to paragraph (a) of this section in determining
whether a child has a specific learning disability.
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New Criteria, Failure to Meet
Standards
• 34 CFR 300.309 (1) The child does not achieve adequately
for the child's age or to meet State-approved grade-level
standards in one or more of the following areas, when
provided with learning experiences and instruction appropriate
for the child's age or State-approved grade-level standards:
–
–
–
–
–
–
–
–

(i) Oral
O l expression.
i
(ii) Listening comprehension.
(iii) Written expression.
(iv) Basic reading skill.
(v) Reading fluency skills.
(vi) Reading comprehension.
(vii) Mathematics calculation.
(viii) Mathematics problem solving.
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And….Does not Respond to Scientific
Researched –based intervention.
• (2) (i) The child does not make sufficient progress to meet age
or State-approved grade-level standards in one or more of the
areas identified in paragraph (a)(1) of this section when using
a process based on the child's response to scientific,
research-based intervention; or
• (ii) The child exhibits a pattern of strengths and
weaknesses in performance, achievement, or both, relative
to age, State-approved grade-level standards, or
intellectual development, that is determined by the group to
be relevant to the identification of a specific learning
disability, using appropriate assessments, consistent with Sec.
Sec. 300.304 and 300.305; and
66
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Conduct Disorders
and SpEd
• There are many problems with this type of case,
and it is not uncommon to have the first attempt
at entry into special education occur when a
teenager becomes very depressed, suicidal, on
drugs and out of control. Residential placement
in a facility such as in Utah is the desired placement and
service.
• NOTE that special education does not contemplate services
for two diagnostic categories that are quite common,
oppositional defiant disorder or conduct disorder unless they
are co-morbid with an emotional disturbance. This is truly an
unfortunate and adverse situation since the ODD and CD child
is one of societies biggest problems in the long run.
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DSM 313.81 Oppositional
Defiant Disorder
A. A pattern of negativistic, hostile, and defiant behavior lasting at
least 6 months, during which four (or more) of the following are
present:
(1) often loses temper
(2) often argues with adults
(3) often actively defies or refuses to comply with adults' requests or rules
(4) often deliberately annoys people
(5) often blames others for his or her mistakes or misbehavior
(6) is often touchy or easily annoyed by others
(7) is often angry and resentful
(8) is often spiteful or vindictive
Note: Consider a criterion met only if the behavior occurs more frequently than is
typically observed in individuals of comparable age and developmental level.
B. The disturbance in behavior causes clinically significant impairment in social,
academic, or occupational functioning.
C. The behaviors do not occur exclusively during the course of a Psychotic or Mood
Disorder.
D. Criteria are not met for Conduct Disorder, and, if the individual is age 18 years or
older, criteria are not met for Antisocial Personality Disorder.
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Diagnostic criteria for DSM 312.8
Conduct Disorder
A. A repetitive and persistent pattern of behavior in which the basic rights of others or major age-appropriate societal
norms or rules are violated, as manifested by the presence of three (or more) of the following criteria in the past
12 months, with at least one criterion present in the past 6 months:
Aggression to people and animals
(1) often bullies, threatens, or intimidates others
(2) often initiates physical fights
(3) has used a weapon that can cause serious physical harm to others (e.g., abat, brick, broken bottle, knife, gun)
(4) has been physically cruel to people
((5)) has been pphysically
y
y cruel to animals
(6) has stolen while confronting a victim (e.g., mugging, purse snatching, extortion, armed robbery)
(7) has forced someone into sexual activity
Destruction of property
(8) has deliberately engaged in fire setting with the intention of causing serious damage
(9) has deliberately destroyed others' property (other than by fire setting)
Deceitfulness or theft
(10) has broken into someone else's house, building, or car
(11) often lies to obtain goods or favors or to avoid obligations (i.e., "cons" others)
(12) has stolen items of nontrivial value without confronting a victim (e.g., shoplifting, but without breaking and
entering; forgery)
Serious violations of rules
(13) often stays out at night despite parental prohibitions, beginning before age 13 years
(14) has run away from home overnight at least twice while living in parental or parental surrogate home (or once
without returning for a lengthy period)
69
(15) is often truant from school, beginning before age 13 years
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Solution: Look for a Co-Morbid
Condition that Is Part of SpEd
• It is not often that a child with a conduct
disorder does not have some co-morbid diagnosis.
• It is never clear what came first, the co-morbid
diagnosis caused the conduct disorder or the other
way
y around.
• There is nothing I can find in SpEd law that precludes
a child who has an “emotional disturbance” from
being ineligible because they have also a conduct
disorder.
• The school evaluation will see the drugs, promiscuity,
truancy etc. as the problem and will often not look
deeper than that.
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Criteria for ED
• Because of a serious emotional disturbance,
a pupil exhibits one or more of the following
characteristics over a long period of time and
to a marked degree, which adversely affects
educational performance:
(1) An
A inability
i bili to learn
l
which
hi h cannot be
b explained
l i d by
b
intellectual, sensory, or health factors.
(2) An inability to build or maintain satisfactory interpersonal
relationships with peers and teachers.
(3) Inappropriate types of behavior or feelings under normal
circumstances exhibited in several situations.
(4) A general pervasive mood of unhappiness or depression.
(5) A tendency to develop physical symptoms or fears
associated with personal or school problems.
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A Long Period of Time?
• “Special education law does
not specify a period of time that
is necessary to establish a “long period of time.”
• It is not intended to apply to “temporary”
situations.
• Many SEHO trial level cases set the limit at 6
months.
• You may have to take a careful history before
the Evaluation to date it back further.
72
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To a Marked Degree
• “To meet eligibility criteria as a student with an emotional
disturbance, STUDENT must have exhibited ED
characteristics to a “marked degree.” That is to say, the
characteristics must be pervasive and exhibited in more
than one environment.
• STUDENT’s
STUDENT’ parents testified
ifi d regarding
di STUDENT’s
STUDENT’ defiant
d fi
and explosive behavior at home in the spring of 1998. They
also described her running away from home and not returning
for several days. The parents testified that STUDENT’s
emotional problems were so severe that she required a
residential placement to address her needs because they could
not be met in the community where STUDENT was at risk to
run away.”
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Must Show Adverse Impact
on Educational Performance
• Fluctuating grades and behaviors
and tardies.
• Educational Disruption - running away “it is
p cannot receive educational
certain that a ppupil
benefit if he cannot attend classes.” Berkeley
Unified School District (1987) EHLR 509:197
• Standardized Scores – A degradation in
standardized scores after onset of symptoms.
Look at annual STAR and other testing data.
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ADD Cases, Where Do
They Fit In?
• There are many cases of ADD children, and fitting them into
the system is a real problem.
• Prior to the 1997 amendments to IDEA, ADD was not
specifically listed as one of the 13 categories although there
was some letter rulings from the USDE that the Other Health
Impaired category would work.
work
• In 1997 there was effort made to specifically include ADD,
but the federal statute did not, nor has there been any change in
IDEIA 2004 to include ADD.
• Fortunately, in 1999 when the USDE promulgated the rules,
the definition of Other Health Impaired specifically included
the term intentional disorder.
• So if ADD fits at all, it fits under this definition of Other
Health Impaired.
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What Does Non-Sped ADD Look
Like?
• Parents will complain that the child is failing or
getting poor grades in school.
• Academic testing shows that the child is
actually learning in school and is not behind
“no adverse impact on educational
performance”.
• Careful inspection reveals the failing grades are
the product of not jumping through hoops.
(Late or missing papers and assignments etc.)
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Plan B: What is The 504 Eligibility
Definition
• 504 applies to any
“Handicapped Person”
• Reg. Sec. 104.3 Definitions.
– As used in this ppart,, the term:
– (j) "Handicapped person."
– (1) "Handicapped persons" means any person who (i) has a
physical or mental impairment which substantially limits
one or more major life activities,
(ii) has a record of such an impairment, or
(iii) is regarded as having such an impairment.
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Major Life Activities
• (ii) “Major life activities” means
functions such as caring for one's
self, performing manual tasks,
walking, seeing, hearing, speaking,
breathing, learning, and working.
• Mostly a physician or psychologist can diagnose a
physical or mental impairment.
• A school psychologist cannot diagnose within the scope
of their licensure.
• The key word in this definition is “substantially limits”.
A school psychologist typically concedes the diagnosis
but quibbles over the effect. They may claim there is no
“substantial impairment”.
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What Do You Get Under
504?
• The federal regulations and statutes provide
essentially the same benefits as does SpEd (i.e.
FAPE).
)
• Schools disagree and often limit you to
“accommodations” under a 504 plan.
• But often accommodations are all you need for
most ADD cases.
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Accommodations That
Work
• Lower the amount of homework.
• Home to school communication that is
legible, understandable, detailed about
upcoming assignments.
• Notice about missing assignments.
• Extra time to turn them in with consequences so long
as there is still credit.
• Extra set of books at home.
• “Study Skills” class with teacher to make sure student
does not leave school without materials and
“reminder binder” or whatever they may call it.
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