Unit 8-Due Process Litigation

We Are Here
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What Are Your Options?
• Do nothing now, but aggregate this offense
with others until there is cause to proceed.
In this way you can pair up good and
perhaps not-as-good offenses in order to
insure the likelihood of a “prevailing party” finding for
attorney fees.
• Request Mediation Only.
• If the facts and law are not substantially in dispute
– Compliance Complaint with CDE.
– Compliance Complaint with OCR.

• If the facts and law are substantially in dispute
– Request a Due Process Hearing

• Civil action for enforcement of Hearing Officer Award.
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CDE Compliance
Complaint

NOTE: Any form or request sent by an attorney or advocate sent to the LEA or
SEA on any subject should have the parents signature, or an authorization
form for the attorney or advocate to file the form or make a request.
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1

Examples of a
Compliance Complaint
1.

2.

3.

School has IEP, promises services, and
then does not have anyone to provide
them for weeks, or months.
I asked for an evaluation. The law
says the child shall be evaluated upon request of the parent
or teacher.
h School
S h l refuses.
f
I attend IEP, and school finds eligibility, and need for
residential placement. Child is already placed by parents in
Utah. School agrees to pick up expenses, but hesitates
about reimbursement of past expenses. In an effort to
stimulate a “complete settlement” school starts
negotiating for a “global settlement” withholding
payment of ongoing expenses in the process.
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Attorney Fees for Compliance
Complaints
• Lucht v. Molalla River
School District, 57 F.Supp.
2d 1060 (D. Ore. 1999).
This 9th Circuit case
provides for the recovery of
attorney fees for a parent
who succeeds in a
Compliance Complaint
investigation.
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Office of Civil Rights
• If your complaint involves an issue of educational
discrimination under Section 504 of the
Rehabilitation Act of 1973, you can file a
discrimination complaint with the U.S.
Department of Education, Office of Civil Rights (OCR).
• The
off
Th OCR will
ill acknowledge
k
l d your complaint
l i within
i hi 15 days
d
its receipt. However, OCR may take up to 45 days to review
your complaint to determine if additional information is
necessary to process your complaint. OCR will investigate
your complaint and send you a letter of finding within 120
days from the start of the investigation.
• Example: Allowing all students choice of schools, but SpEd
students do not have that same choice.
6

2

Compliance Complaint Fiasco
Wyner $6.7 Million 2005 Settlement
• According to the news release from Manhattan
Beach Unified School District, the school district reported
that The Alliance of Schools for Cooperative Insurance
Programs and Schools Excess Liability Fund will pay $4.4
million of the settlement. Manhattan Beach will pay
approximately $1.1 million. The California Department of
Education
Ed
i will
ill pay approximately
i
l $1.25
$1 25 million.
illi
• The Manhattan Beach Unified School District and the
California Department of Education will pay approximately
$1.6 million for a special needs trust for the student and $2.4
million for a trust for his parents.
• Of the remaining funds, $1.1 million will be spent on a courtappointed special master who will continue to oversee the
child's education through June 2007. Approximately $1.7
million will go to the Wyner and Tiffany law firm that
represented the family over the past several years.
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1/20/2000 387 Page NCD Report
“Back to School on Civil Rights”
• “Every state was out of compliance with IDEA
requirements to some degree; in the sampling of states
studied, noncompliance persisted over many years.”
• 8/19/1999 Letter from USDOE to CDE “As a result of CDE's
failure to meet its general supervisory responsibility, serious
deficiencies have been allowed to exist for a number of
years, impacting services for children with disabilities. CDE
has permitted especially egregious noncompliance that
resulted in the denial of essential services to persist for many
years in the San Francisco, Los Angeles, and San Diego
Unified School Districts. CDE's February 28, 1999 report to
OSEP on the status of actions to correct the noncompliance
identified in OSEP's 1996 California Monitoring Report
provides clear documentation of the serious impact of the
continuing noncompliance on students with disabilities.”
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http://www.oah.dgs.ca.gov
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SEHO and OAH
• In accordance with Education Code section 56504.5, the CDE
must contract with a single, nonprofit organization or entity to
conduct mediation conferences and due process hearings.
Between 1989 and July 1, 2005 due process hearings were
conducted through contract with McGeorge School of
Law’s Institute for Administrative Justice.
Justice We referred to
this tribunal as the Special Education Hearing Office or
SEHO.
• As a result of litigation pending with the State Personnel
Board between CDE and OAH, CDE decided in June 2005 to
award the contract to the Office of Administrative
Hearings effective July 1, 2005
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Mediation Only
• E.C. 56500.3. (a) It is the intent of the
Legislature that parties to special
education disputes be encouraged to
seek resolution through mediation prior to filing a request
for a due process hearing. It is also the intent of the
Legislature that these voluntary prehearing request mediation
conferences
f
be
b an informal
i f
l process conducted
d
d in
i a
nonadversarial atmosphere to resolve issues relating to the
identification, assessment, or educational placement of the
child, or the provision of a free appropriate public education to
the child, to the satisfaction of both parties. Therefore,
attorneys or other independent contractors used to provide
legal advocacy services may not attend or otherwise
participate in the prehearing request mediation
conferences. .
11

Mediation Only Time Limits
• E.C. 56500.3 (b) This part does not preclude the parent
or the public agency from being accompanied and
advised by nonattorney representatives in the mediation
conferences and consulting with an attorney prior to or
following a mediation conference
g mediation conference shall be scheduled
• ((e)) The pprehearing
within 15 days of receipt by the Superintendent of the request
for mediation. The mediation conference shall be completed
within 30 days after receipt of the request for mediation
• (g) If the mediation conference fails to resolve the issues to the
satisfaction of all parties, the party who requested the
mediation conference has the option of filing for a statelevel hearing pursuant to Section 56505
• all discussions that occurred during the mediation process
shall be confidential and may not be used as evidence in any
12
subsequent due process hearing or civil proceeding.
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Statute of Limitations
• (l) A request for a due process hearing arising
under subdivision (a) of Section 56501 shall
be filed within two years from the date the
party initiating the request knew or had
reason to know of the facts underlying the
basis for the request.
• In accordance with Section 1415(f)(3)(D) of Title 20 of the
United States Code, the time period …does not apply to a
parent if the parent was prevented from requesting the due
process hearing due to either of the following:
– (1) Specific misrepresentations by the local educational
agency that it had solved the problem forming the basis of
the due process hearing request.
– (2) The withholding of information by the local
educational agency from the parent that was required under
13
this part to be provided to the parent.

Not Fire-Ready-Aim
• These are reasonably expedited hearings with short
time limits.
• Fire-Ready-Aim, will not work well, instead use
y
Ready-Aim-Fire.
• You have a burden of proof (in most instances) and
will be up against experienced and knowledgeable
aggressive defense attorneys.
• Many parents approach due process with an
underestimate of the task, and assume that they can
depend on the emotions and mercy of the hearing
officer to just do the right thing without evidence.
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Reasonably Easy Litigation
With that being said, here is the good part.
– You will get a quick hearing if you do not agree
to continuances, probably within 90 days.
– You do not have to drive to a court house. The
ALJ comes to the school district office.
– There is no real discovery, and the other side
cannot paper you to death.
death
– You do not have to compete with other cases
on calendar. Yours will be the only one.
– Statutory and Common Law Rules of
Evidence do not apply (but you cannot win on
hearsay).
– In most instances your case will continue from
day to day until concluded.
– You will have a written decision in a few
weeks after conclusion.
15
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Request for Due Process
• Us the form on the OAH Website.
• File it in the Sacramento Office of
OAH, serve the opposing party with the
Request.
– ((A)) The name of the child, the address of the residence of
the child, or available contact information in the case of a
homeless child, and the name of the school the child is
attending.
– (C) A description of the nature of the problem of the child
relating to the proposed initiation or change, including
facts relating to the problem.
– (D) A proposed resolution of the problem to the extent
known and available to the party at the time.
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Form of Papers
Presented for Filing
•

•
•
•
•
•
•
•
•

§ 1006. Format and Filing of Papers (a) After a Case has been assigned to a
regional office of OAH for Hearing, all papers filed pursuant to any provision of
law, regulation, or ALJ order shall be filed at that regional office within
applicable time limits.
(b) The first page of each paper filed should include the following:
(1) The name, address, and telephone number of the person filing the paper,
including the State Bar number if the person filing the paper is an attorney;
(2) A caption setting forth the title of the Case,
Case including the names of the agency
and the respondent;
(3) The agency case number;
(4) The OAH Case number, if assigned;
(5) A brief title describing the paper filed;
(6) The dates of the Hearing and any future prehearing or settlement conferences,
if known.
(c) Papers should be filed on 8 1/2" x 11" stock paper of customary weight and
quality, with two normal-sized holes punched at the top (centered 2 1/2 inches
apart, and 5/8 inch from the top of the paper).
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Method and
Time of Filing
• § 1006(g) Papers may be filed
with OAH by facsimile transmission. Unless required by the
ALJ, the original paper need not be filed with OAH if the party
obtains telephonic or other confirmation from OAH that a
p
g
py of the ppapers
p was received.
and legible
copy
complete
• (h) Papers delivered by the U.S. Postal Service are filed on the
date received by OAH. Papers hand delivered to OAH and
complete papers received by OAH by facsimile transmission
during regular business hours (8 a.m. to 5 p.m.) will be filed on
the date received. Papers received after regular business hours
are deemed filed on the next regular business day.
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Notice of Representation
• E.C. 56507. (a) If either party to a due
process hearing intends to be
represented by an attorney in the state hearing,
notice of that intent shall be given to the other party
at least 10 days prior to the hearing. The failure to
provide that notice shall constitute good cause for a
continuance.
• (A pro-per parent may specify that they “intend” to
hire an attorney with filings at the beginning, just to
establish a strong position for negotiation)
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Notice of
Insufficiency
• EC 56502(d) (1) The due process hearing
request notice required by Section 1415(b)
(7)(A) of Title 20 of the United States Code
shall be deemed to be sufficient unless the party receiving the
notice notifies the due process hearing officer and the other
party in writing that the receiving party believes the due
process hearing request notice has not met the notice
requirements. The party providing a hearing officer
notification shall provide the notification within 15 days of
receiving the due process hearing request notice. Within
five days of receipt of the notification, the hearing officer
shall make a determination on the face of the notice of
whether the notification meets the requirements of Section
1415(b)(7)(A) of Title 20 of the United States Code, and shall
immediately notify the parties in writing of the determination.
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Defendant’s Answer
• EC 56502(D) Except as provided
under subparagraph (B), the party
receiving a due process hearing request notice,
within 10 days of receiving the notice,
notice shall
send to the other party, in accordance with
Section 300.508(f) of Title 34 of the Code of
Federal Regulations, a response that
specifically addresses the issues raised in the
due process hearing request notice.
21

7

Amending the DP
Request
• EC 56502(e) A party may amend a due
process hearing request notice only if the
other party consents in writing to the amendment and is
given the opportunity to resolve the hearing issue through a
meeting held pursuant to Section 1415(f)(1)(B) of Title 20 of
the United States Code,
Code or the due process hearing officer
grants permission, except that the hearing officer may only
grant permission at any time not later than five days before
a due process hearing occurs. The applicable timeline for a
due process hearing under this chapter shall recommence at
the time the party files an amended notice, including the
timeline under Section 1415(f)(1)(B) of Title 20 of the United
States Code.
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No New Issues
• EC 56502(i) In accordance with
Section 1415(f)(3)(B) of Title 20
of the United States Code, the
party
p
y requesting
q
g the due
process hearing shall not be
allowed to raise issues at the
due process hearing that were
not raised in the notice filed
under this section, unless the
other party agrees otherwise.
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No Mandatory Joinder of Actions
• EC 56509. This chapter, in
accordance with subsection (o)
of Section 1415 of Title 20 of
the United States Code, does
not preclude a parent from
filing a separate due process
hearing request on an issue
separate from a due process
hearing request already
filed.
24

8

Discovery Strategies in
General
• There are these essential ways to get
discovery.
– Get all the school records within 5 days.
– Force a Union School Offer of Placement detailed
document.
– You will be served with their documents ten days
before hearing, and witness list 5 days before.
– Subpoena and call their experts and witnesses first
as adverse (hostile) witnesses.
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Discovery
• E.C. 56504. The parent shall have
the right and opportunity to
examine all school records of his or her child and to
receive copies pursuant to this section and to Section 49065
within five business days after the request is made by the
parent, either orally or in writing. The public agency shall
comply
l with
i h a request for
f school
h l records
d without
ih
unnecessary
delay before any meeting regarding an individualized
education program or any hearing pursuant to Section 300.121,
300.301, 300.304, or 300.507 of Title 34 of the Code of
Federal Regulations or resolution session pursuant to Section
300.510 of Title 34 of the Code of Federal Regulations and in
no case more than five business days after the request is made
orally or in writing. The parent shall have the right to a
response from the public agency to reasonable requests for
explanations and interpretations of the records. ……
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Defendants “Union School” Offer of
Placement Response
EC 56502(2) (A) The response to the due process hearing request notice shall
be made within 10 days of receiving the request notice in accordance with
Section 1415(c)(2)(B) of Title 20 of the United States Code.
• (B) In accordance with Section 300.508(e)(1) of Title 34 of the Code of
Federal Regulations, if the local educational agency has not sent a prior
written notice under Section 56500.4 and Section 300.503 of Title 34 of the
Code of Federal Regulations to the parent regarding the subject matter
contained
i d in
i the
h due
d process hearing
h i request off the
h parent, the
h response
from the local educational agency to the parent shall include all of the
following:
– (i) An explanation of why the agency proposed or refused to take
the action raised in the due process hearing request.
– (ii) A description of other options that the individualized education
program team considered and the reasons why those options were
rejected. (iii) A description of each assessment procedure,
assessment, record, or report the agency used as the basis for the
proposed or refused action.
– (iv) A description of other factors that are relevant to the proposed
or refused action of the agency.
27
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Exploiting the Required
Union School Response
• You can possibly file a motion to
compel a more complete and detailed
response.
• You can call the school as yyour first witness to
lay a foundation for what is or is not their “Offer
of Placement” as a foundation for an objection
of showing of a procedural violation.
• Object to the school presenting any evidence or
witness that exceeds what they disclosed on this
Offer.
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Resolution Meeting in 15 Days
• 56501.5. (a) Notwithstanding any other provision of law, prior to the
opportunity for an impartial due process hearing under this chapter, the
local educational agency shall convene a resolution meeting with the
parents and the relevant member or members of the individualized
education program team who have specific knowledge of the facts
identified in the due process hearing request, in accordance with Section
1415(f)(1)(B) of Title 20 of the United States Code and Section 300.510 of
Title 34 of the Code of Federal Regulations.
Regulations The parent and the local
educational agency shall determine the relevant members of the
individualized education program team to attend the meeting.
• (1) The meeting shall be convened within 15 days of receiving notice of the
due process hearing request of the parent.
• (2) The meeting shall include a representative of the local educational
agency who has decisionmaking authority on behalf of the agency.
• (3) The meeting shall not include an attorney of the local educational
agency, unless the parent is accompanied by an attorney.
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Purpose of
Resolution Meeting
• (4) The purpose of the meeting is for the parent of the child to
discuss the due process hearing issue, and the facts that form
the basis of the due process hearing request, so that the local
educational agency has the opportunity to resolve the
dispute that is the basis for the due process hearing request.
g described in subdivision ((a)) need
• ((b)) The resolution meeting
not be held if the parents and the local educational agency
agree in writing to waive the meeting, or agree to use the
mediation process as provided for in this chapter.
• (c) If the local educational agency has not resolved the due
process hearing issue to the satisfaction of the parents
within 30 days of the receipt of the due process hearing
request notice, the due process hearing may occur. Except
as provided in subdivision (d), the timeline for issuing a final
decision under paragraph (3) of subdivision (f) of Section
56505 begins at the expiration of this 30-day period.
30
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OAH Mediation
• 56503. Nothing in this chapter shall
preclude the parties to a hearing from
agreeing to use a mediation conference
or resolving their dispute in an informal,
nonadversarial manner, even though a
request for a state level hearing has been
filed or even if the hearing has
commenced.
• 56504.5. (a) The department shall enter
into an interagency agreement with
another state agency or contract with
a nonprofit organization or entity to
conduct mediation conferences and due
process hearings in accordance with
Sections 300.506 and 300.511 of Title 34
of the Code of Federal Regulations.
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Mediation Confidentiality
• 5 CCR 3086 (b) Notwithstanding any other provision of
law, a communication made in mediation is protected to
the following extent:
(1) Anything said, any admission made, and any document prepared in
the course of, or pursuant to, mediation under this article is a confidential
communication, and a party to the mediation has a privilege to refuse
to disclose and to prevent another from disclosing the communication,
whether in an adjudicative proceeding,
proceeding civil action,
action or other proceeding.
proceeding
This subsection does not limit the admissibility of evidence if all parties to
the proceedings consent.
(2) No reference to mediation proceedings, the evidence produced, or
any other aspect of the mediation may be made in adjudicative
proceeding or civil action, whether as affirmative evidence, by way of
impeachment, or for any other purpose.
(3) No mediator or interpreter or other participants are competent to
testify in a subsequent administrative or civil proceeding as to any
statement, conduct, decision, or order occurring at, or in conjunction with,
the mediation.
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Time and Place of
Hearing
• E.C.56505. (a) The state hearing
shall be conducted in accordance
with regulations adopted by the board.
• (b) The hearing shall be held at a time and place
reasonably convenient to the parent or guardian and the
pupil.
pupil
• (c) (1) The hearing shall be conducted by a person who, at a
minimum, shall possess knowledge of, and the ability to
understand, the provisions of this part and related state
statutes and implementing regulations, the federal Individuals
with Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.),
federal regulations pertaining to the act, and legal
interpretations of this part and the federal law by federal and
state courts, and who has satisfactorily completed training
33
pursuant to this subdivision.
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Administrative Procedures Act

C
l a 119
Currently
page document

http://www.oah.dgs.ca.gov/Publications/GJ+Publications.htm
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Also Local Rules

http://www.oah.dgs.ca.gov/GeneralJurisdiction/LocalRules.htm
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OAH Policy on Hearing Dates
• “Upon receipt of a request for due process hearing
and mediation, OAH issues a scheduling order
which identifies a mediation date, the name of the
assigned mediator, a date for prehearing
conference and one date for hearing
hearing.
• These dates are set to insure compliance with
federally mandated timelines, which cannot be
changed except upon a showing of good cause. If
you agree to continue the case, the federally
mandated timelines to issue a decision in the case will
be extended. Every request for a continuance must
be evaluated by OAH for a showing of good
36
cause.”
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Stay Put!
• E.C. 56505(d) Pursuant to Section
300.518(a) of Title 34 of the Code of
Federal Regulations, during the
pendency of the hearing proceedings,
including the actual state-level hearing,
j di i l proceeding
di regarding
di a due
d
or judicial
process hearing, the pupil shall remain
in his or her present placement, except
as provided in Section 300.533 of Title 34
of the Code of Federal Regulations, unless
the public agency and the parent or
guardian agree otherwise.
37

Other Rights
• E.C. 56505(e) A party to the hearing held pursuant to this section
shall be afforded the following rights consistent with state and
federal statutes and regulations:
• (1) The right to be accompanied and advised by counsel and by
individuals with special knowledge or training relating to the
problems of individuals with exceptional needs.
• (2) The
Th right
i ht tto presentt evidence,
id
written
itt arguments,
t and
d orall
arguments.
• (3) The right to confront, cross-examine, and compel the
attendance of, witnesses.
• (4) The right to a written, or, at the option of the parents or
guardians, electronic verbatim record of the hearing.
• (5) The right to written, or, at the option of the parent or
guardian, electronic findings of fact and decisions. The record of
the hearing and the findings of fact and decisions shall be provided
at no cost to parents or guardians in accordance with Section
38
300.512 (c)(3) of Title 34 of the Code of Federal Regulations.

10 Calendar Day List of
Issues
• E.C. 56505(6) The right to be informed by the other
parties to the hearing, at least 10 days prior to the
hearing, as to what those parties believe are the issues
to be decided at the hearing and their proposed
resolution of those issues. Upon the request of a
parent who is not represented by an attorney, the
agency responsible for conducting hearings shall
provide a mediator to assist the parent in
identifying the issues and the proposed resolution
of the issues.
39
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5 Business Day Filing of Records
• E.C. 56505(7) The right to receive from other
parties to the hearing, at least five business days
prior to the hearing, a copy of all documents and
a list of all witnesses and their general area of
testimony that the parties intend to present at
the hearing. Included in the material to be
disclosed to all parties at least five business days
prior to a hearing shall be all assessments
completed by that date and recommendations
based on the assessments that the parties intend
to use at the hearing.
• (8) The right, pursuant to Section 300.512(a)(3) of
Title 34 of the Code of Federal Regulations, to
prohibit the introduction of any evidence at the
hearing that has not been disclosed to that party
at least five business days before the hearing.
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5 Business Day List of Witnesses
• E.C 56043(v) Any party to a due
process hearing shall have the right
to receive from other parties to the
hearing, at least five business days
prior to the hearing, a copy of all
documents including all
documents,
assessments completed and not
completed by that date, and a list
of all witnesses and their general
area of testimony that the parties
intend to present at the hearing,
pursuant to paragraph (7) of
subdivision (e) of Section 56505.

Tip: List every
possible witness
(including adverse)
you can think of if in
good faith.

Consider experts
who have
authored books,
or journal articles
you may want to
call by phone.
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Motions (Stay Put, Continuance etc.)
• 5 CCR 3083 (a) The notice, motion, or writing shall be
delivered personally or sent by mail or other means to the
Hearing Office, person, or entity at their last known address
and, if the person or entity is a party with an attorney or other
authorized representative of record in the proceeding, to the
party's attorney or other authorized representative.
(b) U
Unless
l a provision
i i specifies
ifi the
h form
f
off mail,
il service
i or
notice by mail may be by first-class mail, registered mail, or
certified mail, by mail delivery service, by facsimile
transmission if complete and without error, or by other
electronic means as provided by regulation, in the discretion of
the sender.
(c) Service must be made by a method that ensures receipt by
all parties and the Hearing Office in a comparable and timely
manner.
• 1 CCR § 1022. Motions – Provides the OAH procedure.
42
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Peremptory
Challenge
• § 1034. Peremptory Challenge
(a) Pursuant to section 11425.40(d), a party is entitled to one
peremptory challenge (disqualification without cause) of an
ALJ assigned to an OAH Hearing.
• (c) If, at the time of a scheduled prehearing conference, an ALJ
has been assigned to the Hearing, any challenge to the assigned
ALJ shall be made no later than commencement of that
prehearing conference.
• (d) Except as provided in (c), if the Hearing is to be held at an
OAH regional office, the peremptory challenge of the assigned
ALJ shall be made no later than 2 business days before the
Hearing.
• (e) Except as provided in (c), if the Hearing is to be held at a site
other than an OAH regional office, the peremptory challenge of
the assigned ALJ shall be made by noon on Friday prior to
the week in which the Hearing is to commence.
• (f) A party may contact OAH to determine the name of the
ALJ assigned to the Hearing.
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Hearing Officer Options
• 56505.1 ..question a witness…have
conflicting experts talk to each other…visit
the proposed placement… call a witness…
• (e) Order that an impartial assessment,
including an independent educational
assessment, off the
h pupil
il be
b conducted
d
d for
f
purposes of the hearing and continue the
hearing until the assessment has been
completed. The cost of any assessment
ordered under this subdivision shall be at
public expense pursuant to subsection (d) of
Section 300.502 of Title 34 of the Code of
Federal Regulations and included in the
contract between the department and the
organization or entity conducting the hearing.
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Length of the Hearing
• EC 56505.1. The hearing officer may do
any of the following
• (h) Set a reasonable limit on the length
of the hearing after consideration of all
of the following:
– (1) The issues to be heard.
– (2) The complexity of the facts to be proven.
– (3) The ability of the parties and their
representatives, if any, to present their respective
cases.
– (4) The estimate of the parties as to the time needed
to present their respective cases.

45

15

Rules of Evidence
5 CCR 3082 (b) The hearings conducted
pursuant to this section shall not be
conducted according to the technical rules of evidence and
those related to witnesses. Any relevant evidence shall be
admitted if it is the sort of evidence on which responsible
persons are accustomed to rely in the conduct of serious
affairs,
ff i regardless
dl off the
h existence
i
off any common law
l or
statutory rule which might make improper the admission
of such evidence over objection in civil actions. Hearsay
evidence may be used for the purpose of supplementing or
explaining other evidence but shall not be sufficient in
itself to support a finding unless it would be admissible
over objection in civil actions. All testimony shall be under
oath or affirmation which the hearing officer is empowered to
administer.
46

Hearings are Not Public
• 5 CCR 3082 ..the parties shall also have
the following rights…(c)(3)Absent
compelling circumstances to the contrary,
and upon motion to the hearing officer to
have witnesses excluded from the
hearing
hearing.
• (f) Notwithstanding Government Code
section 11425.10(a)(3) of the
Administrative Procedure Act, special
education due process hearings are
open/closed to the public at the
discretion of the parent
47

Witnesses by Telephone
• 5 CCR 3082 (g)Notwithstanding
Government Code section 11440.30 of
the Administrative Procedure Act, the hearing officer may
conduct all or part of a hearing by telephone, television, or
other electronic means if each participant in the hearing has
an opportunity to participate in and to hear the entire
proceeding while it is taking place and to observe exhibits.
exhibits
• § 11440.30. Conduct of hearing by telephone, television, or
other electronic means
– (a) The presiding officer may conduct all or part of a hearing
by telephone, television, or other electronic means if each
participant in the hearing has an opportunity to participate in
and to hear the entire proceeding while it is taking place and
to observe exhibits.
– (b) The presiding officer may not conduct all or part of a
hearing by telephone, television, or other electronic means
48
if a party objects.
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Subpoenas – Signed by
Attorneys
§ 11450.20. Persons who
may issue subpoenas;
Service
(a) Subpoenas and
subpoenas duces tecum
shall be issued by the
agency or presiding
officer at the request of a
party, or by the attorney of
record for a party, in
accordance with
Section 1985 to 1985.4,
inclusive, of the Code of
Civil Procedure.
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Adverse Witnesses
• 5 CCR 3082 ..the parties shall also have the
following rights…(1) To call witnesses,
including adverse witnesses, and to cross
examine witnesses for the other party
party.
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Can You Take a
Deposition?
• § 11511. Depositions On verified petition of
any party, an administrative law judge or, if an administrative law judge
has not been appointed, an agency may order that the testimony of any
material witness residing within or without the state be taken by
deposition in the manner prescribed by law for depositions in civil actions
under Title 4 (commencing with Section 2016.010) of Part 4 of the Code of
Civil Procedure. The petition shall set forth the nature of the pending
proceeding; the name and address of the witness whose testimony is
desired; a showing of the materiality of the testimony; a showing that the
witness will be unable or cannot be compelled to attend; and shall
request an order requiring the witness to appear and testify before an
officer named in the petition for that purpose. The petitioner shall serve
notice of hearing and a copy of the petition on the other parties at least 10
days before the hearing.
• Where the witness resides outside the state and where the administrative
law judge or agency has ordered the taking of the testimony by deposition,
the agency shall obtain an order of court to that effect by filing a petition
therefor in the superior court in Sacramento County. The proceedings
thereon shall be in accordance with the provisions of Section 11189.
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What to Expect
• Hearing will be at school district office.
• No other cases, you will start right away.
• Frame issues orally, this supersedes
pleadings.
evidence
• Exhibits binders go into evidence.
• You may do an opening statement.
• Petitioning party goes first, other side cross
examines.
• Responding party follows.
• May proceed from day to day, or may be given
finite number of days.
• May be asked for closing briefs.
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Contempt of Court
5 CCR 3088. Sanctions. (a) Provisions for contempt
sanctions, order to show cause, and expenses
contained in Government Code sections
11455.10-11455.30 of the Administrative Procedure
Act apply to special education due process hearing
procedures except as modified by (b) through (e) of this section.
• (b) Only the presiding hearing officers may initiate contempt sanctions
and/or
d/ place
l
expenses at issue.
i
• (c) Prior to initiating contempt sanctions with the court, the presiding
hearing officer shall obtain approval from the General Counsel of the
California Department of Education.
• (d) The failure to initiate contempt sanctions and/or impose expenses is not
appealable.
• (e) The presiding hearing officer may, with approval from the General
Counsel of the California Department of Education, order a party, the
party's attorney or other authorized representative, or both, to pay
reasonable expenses, including costs of personnel, to the California
Special Education Hearing Office for the reasons set forth in Government
Code section 11455.30(a).
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45 Day Reasoned Opinion
• E.C. 56505(c)(3) The hearing conducted
pursuant to this section shall be completed and a
written, reasoned decision, including the reasons for
a nonpublic, nonsectarian school placement, the
provision of nonpublic,
nonpublic nonsectarian agency services,
services
or the reimbursement for the placement or services,
taking into account the requirements of subdivision
(a) of Section 56365, shall be mailed to all parties
to the hearing not later than 45 days after the
expiration of the 30-day period pursuant to
subdivision (c) of Section 56501.5.
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Public Access to Redacted Findings
• E.C. 56505(e)(5)… The findings and
decisions shall be made available to the
public after any personally identifiable
information has been deleted consistent
with the confidentiality requirements of
Section 1417(c) of Title 20 of the United
States Code and shall also be transmitted
to the Advisory Commission on Special
Education pursuant to Section 1415(h)(4)
of Title 20 of the United States Code.
55

http://www.oah.dgs.ca.gov

Current OAH
Decisions

Old SEHO
Decisions
56

Persuasive But Not
Controlling Authority
• 5 CCR 3085 - Procedural Safeguards;
Precedent Decisions
3085. Precedent Decisions. Notwithstanding
( )( ) of the
Government Code section 11425.10(a)(7)
Administrative Procedure Act, orders and
decisions rendered in special education due
process hearing proceedings may be cited as
persuasive but not binding authority by parties
and hearing officers in subsequent
proceedings.
57
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90 Day Right to Appeal
• E.C. 56505(k) This chapter does not
preclude a party aggrieved by the findings and
decisions in a hearing under this section from
exercising the right to appeal the decision to a state
court of competent jurisdiction.
jurisdiction An aggrieved party
also may exercise the right to bring a civil action in a
district court of the United States without regard to
the amount in controversy, pursuant to Section
300.516 of Title 34 of the Code of Federal
Regulations. An appeal shall be made within 90 days
of receipt of the hearing decision.
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Appeal Jurisdiction
• 34 CFR 300.516 Any party
aggrieved by the findings and
decision ….has the right to bring a civil action
with respect to the due process complaint
notice requesting a due process hearing under
Sec. 300.507 or Sec. Sec. 300.530 through
300.532. The action may be brought in any
State court of competent jurisdiction or in a
district court of the United States without
regard to the amount in controversy.
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Appeal Process
• 34 CFR 300.516 (c) Additional
requirements. In any action brought under
paragraph (a) of this section, the court-– (1) Receives the records of the administrative
proceedings;
– (2) Hears additional evidence at the request of a
party; and
– (3) Basing its decision on the preponderance of
the evidence, grants the relief that the court
determines to be appropriate.
60
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No Administrative Exhaustion for ADA or
504 Actions on Appeal of IDEA
34 CFR 300.516 Rule of construction.
• Nothing in this part restricts or limits
the rights, procedures, and remedies
available under the Constitution, the
Americans with Disabilities Act of 1990
1990, title V of
the Rehabilitation Act of 1973, or other Federal laws
protecting the rights of children with disabilities,
except that before the filing of a civil action under
these laws seeking relief that is also available under
section 615 of the Act, the procedures under Sec. Sec.
300.507 and 300.514 must be exhausted to the
same extent as would be required had the action
61
been brought under section 615 of the Act.

History of Attorney Fees
• When IDEA was first enacted by Congress in 1975, there was
no provision for attorney fees. As a result, parents of
children with disabilities often already burdened by the
prohibitive costs of medical care and equipment, found it
difficult to pursue expensive litigation against school districts.
• The act was amended in 1986 to allow attorney fees to the
parents if they were the prevailing party in a due process.
In Order to insure that children with disabilities are well
served in America’s public schools, and guaranteed the right to
a free appropriate public education, Congress was required
to balance the competing interests of the school boards in
protecting the rights of taxpayers with that of the parents
of disabled child in insuring he rights afforded by IDEA
are protected.
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Attorney Fees for Settlement
• Prior to Buckhannon, a parent could
recover an attorney fee for services
that resulted in a settlement if the attorney was the
“catalyst” that brought about the settlement.
• Buckhannon Board & Care Home,
Home Inc.,
Inc Et Al.
Al v.
v
West Virginia Department of Health and Human
Resources Et Al. (2001) 532 U.S. 598 rejected the
catalyst theory as having to statutory authority.
• This is not a real problem. Negotiate for a fee as
part of a settlement or do not settle, and if they
agree to it, they must pay it.
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Attorney Fees to Parent
• 56507(b) (1) An award of reasonable
attorney's fees to the prevailing parent, guardian, or
pupil, as the case may be, may only be made either
with the agreement of the parties following the
conclusion of the administrative hearing process or
by
b a courtt off competent
t t jurisdiction
j i di ti pursuantt to
t
Section 1415(i)(3) of Title 20 of the United States
Code.
• (d) The hearing decision shall indicate the extent to
which each party has prevailed on each issue heard
and decided, including issues involving other public
agencies named as parties to the hearing.
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Attorney Fees to School
• EC 56507(2) In accordance with Section 1415(i)(3) of
Title 20 of the United States Code, the court, in its
discretion, may award reasonable attorney's fees as
part of the costs to a prevailing party who is a state
educational agency or local educational agency in
the following circumstances:
– (A) Against the attorney of a parent who files a due process
hearing request or subsequent cause of action that is frivolous,
unreasonable, or without foundation, or against the attorney of a
parent who continued to litigate after the litigation clearly
became frivolous, unreasonable, or without foundation.
– (B) Against the attorney of a parent, or against the parent, if
the parent's due process hearing request or subsequent cause of
action was presented for any improper purpose, such as to
harass, to cause unnecessary delay, or to needlessly increase
the cost of litigation.
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Subsequent Fee
Action
• The hearing officer does not have
jurisdiction to award a fee. He/she
is however directed to make findings as to which
party prevailed on which issue.
q
p
g
to the Decision, if yyou are a “prevailing
• Subsequent
party” a separate fee action is filed typically in
Federal District Court.
• Ultimately, both parties submit briefs and
declarations of “reasonable fees” from various
attorneys in a summary judgment motion. The
court then awards or refuses to award a fee as the case
may be.
66
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Add On a Fee to
Get the Fee!
• McSomebodies v. San Mateo City
School Dist., 886 F.2d 1559, 1560
(9th Cir. 1989) (Concerning fee awards
under the IDEA, the court held, “The overwhelming
majority of cases now support fees from bottom to top.
• Barlow-Gresham
B l
G h Union
U i High
Hi h School
S h l District
Di i No.
N 2 v.
Mitchell, 940 F.2d 1280, 1286 (9th Cir. 1991) (Fees
awarded for pre-hearing work and in connection with the
fee application.)
• Attorneys fees for work starting from the time of initial
representation through work on the fee petition were
awarded and affirmed in Seattle School Dist., No. 1 v. B.S.,
82 F.3d 1493 (9th Cir. 1996)
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Computation of the Fee
• 34 CFR 300.517 (c) Award of fees.
A court awards reasonable attorneys'
fees under section 615(i)(3) of the
Act consistent with the following:
• (1) Fees awarded under section 615(i)(3) of the Act
must be based on rates prevailing in the
community in which the action or proceeding
arose for the kind and quality of services
furnished. No bonus or multiplier may be used in
calculating the fees awarded under this paragraph.
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Fees After Written
Offer of Settlement
• 34 CFR 300.517 (2) (i) Attorneys' fees
may not be awarded and related costs may
not be reimbursed in any action or proceeding
under section 615 of the Act for services performed subsequent to
the time of a written offer of settlement to a parent if-• (A) The offer is made within the time prescribed by Rule 68 of the
Federal Rules of Civil Procedure or,
or in the case of an administrative
proceeding, at any time more than 10 days before the proceeding
begins;
• (B) The offer is not accepted within 10 days; and
• (C) The court or administrative hearing officer finds that the
relief finally obtained by the parents is not more favorable to the
parents than the offer of settlement.
• (3) Notwithstanding paragraph (c)(2) of this section, an award of
attorneys' fees and related costs may be made to a parent who is
the prevailing party and who was substantially justified in
rejecting the settlement offer.
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Fee for Attending
IEP Meetings
• 34 CFR 300.517 (ii)
Attorneys' fees may not be awarded relating to any
meeting of the IEP Team unless the meeting is
convened as a result of an administrative
proceeding or judicial action, or at the discretion of
the
th State,
St t for
f a mediation
di ti described
d
ib d in
i Sec.
S 300.506.
300 506
• (iii) A meeting conducted pursuant to Sec. 300.510
shall not be considered-– (A) A meeting convened as a result of an administrative
hearing or judicial action; or
– (B) An administrative hearing or judicial action for purposes
of this section.
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Other Fee Reductions
• 34 CFR 300.517(4) Except as provided in paragraph
(c)(5) of this section, the court reduces, accordingly,
the amount of the attorneys' fees awarded under
section 615 of the Act, if the court finds that-• (i) The parent, or the parent's attorney, during the course of the
action or proceeding, unreasonably protracted the final
resolution of the controversy;
• (ii) The amount of the attorneys' fees otherwise authorized to be
awarded unreasonably exceeds the hourly rate prevailing in the
community for similar services by attorneys of reasonably
comparable skill, reputation, and experience;
• (iii) The time spent and legal services furnished were excessive
considering the nature of the action or proceeding; or
• (iv) The attorney representing the parent did not provide to the
LEA the appropriate information in the due process request notice
in accordance with Sec. 300.508.
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How does the Court Actually
Compute the Fee to be Paid?
• A reasonable attorney’s fee is determined by the
“lodestar” approach, calculated by multiplying the
number of hours worked by an appropriate
hourly rate. Hensley, 461 U.S. at 433.
• The amount reached by this calculation should be
paid in full where the plaintiff has obtained excellent
results. Id. at 435. It “should not be reduced simply
because the plaintiff failed to prevail on every
contention raised in the lawsuit.” Id. The question
is whether the relief obtained justified the
expenditure of time. Id. at 436 n.11
72
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When are You a
Prevailing Party?
• Shapiro v. Paradise Valley Unified School Dist., 374
F.3d 857, 865 (9 Cir. 2004).
• A party may be accorded prevailing party status by
being awarded ‘some relief by the court,’ even if
only an award of nominal damages.
damages Buckhannon,
Buckhannon 532
U.S. at 603-04; see also Me. Sch. Admin. Dist. No. 35,
321 F.3d at 15 (stating that a prevailing party must
‘succeed on the merits of a claim or defense,’ but
that ‘a party may be considered 'prevailing' even
without obtaining a favorable final judgment on
all (or even the most crucial) of her claims.
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Examples of Prevailing Party
• Pasatiempo v. Aizawa, 103 F.3d 796, 805 (9 Cir. 1996) (Attorney’s
fee awarded when only the relief obtained was a determination
that parents must be notified of and allowed to be involved in
decisions about whether to evaluate their children for special
education eligibility);
• Borengasser v. Arkansas Bd. of Educ., 996 F.2d 196 (8 Cir.1993)
(Citing Abu
Abu-Sahyun
Sahyun v.
v Palo Alto Unified School Dist.,
Dist 843 F.2d
F 2d
1250 (9th Cir. 1988), in holding that a parent whose sole relief was
an order enforcing a prior agreement requiring an IEP
conference to be held before, rather than after, the start of the
school year, was a prevailing party);
• N.S. v. Stratford Board of Education, 97 F.Supp.2d 224, 229
(D.Conn. 2000) (Relief involved blocking the district’s plan to
have the student placed in its preferred program and a
determination that the district’s IEP was deficient. The parents
recovered no money and did not obtain placement in their preferred
school. [citing G.M. v New Britain Board of Educ. 173 F.3d 77 (2d
74
Cir. 1999]).

9th Circuit Position on Prevailing Party
• The recently-decided Park Ex Rel. Park v. Anaheim Union High School,
464 F.3d 1025, 1034-37 (9 Cir. 2006) demonstrates the Plaintiffs’
contentions concerning their prevailing party status, holding that:
• (1) District courts have narrow discretion to deny fees when “parents
have been forced to litigate for years against school districts to obtain all or
even part of what the Individuals with Disabilities Education Act requires in
the first place;”
• (2) Plaintiffs need only succeed on any significant issue, which can
include a determination that a district denied a student a FAPE for a period
of time;
• (3) The prevailing party inquiry does not turn on the magnitude of the
relief obtained (The only compensatory remedy ordered was a small amount
of training of the student’s teacher–no services to the student or recovery of
costs were ordered);
• (4) A prevailing party must succeed on the merits of a claim or defense,
but a party may be considered “prevailing” even without obtaining a
favorable final judgment on all (or even the most crucial) of her claims;
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De-Minimus Recovery
Not Enough
• Joseph PARK, et. al. v.Anaheim
Union SD 444 F.3d 1149 (2006)
the District prevailed on “all significant issues” and
the Appellants prevailed only “on some minor
issues”.
• The court stated “Though the district court might
have been within its discretion to award
Appellants attorney's fees, we cannot say the
district court abused its discretion in not awarding
fees.”
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What are the Odds?

http://www.oah.dgs.ca.gov/Special+Education/SE+Reports.htm
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Total Case Filings
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Hearing Success Rate
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Hearing Durations
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